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Dear Kevin, 
 
COVID 19 – Emergency SSIs 
 
At its recent meeting, Committee Members discussed a number of statutory 
instruments within its remit, subject to the negative procedure, which have been fast-
tracked. As a consequence, the instruments have not been subject to the usual 
requirement that at least 28 days should elapse between the laying of the instrument 
and its coming into force.  
 
While the Committee acknowledges that the Covid crisis is bound to call for some 
urgent legislation that is unable to meet the 28 day requirement, some Members 
expressed a view that there appears to be a lack of clarity as to why certain 
instruments are being fast-tracked in this way and whether it is always necessary.  
 
Examples include The Homeless Persons (Unsuitable Accommodation) (Scotland) 
Amendment Order 2020 which came into force earlier this month. Some Committee 
Members have noted that this Instrument provides councils with the right not to apply 
emergency regulations until 30 September, raising questions as to why it was 
considered necessary to fast-track it.  
 
An additional concern with instruments drafted in haste is the risk of their having 
unintended consequences, with the increased possibility of these not being 
addressed before the instrument comes into force if the instrument has been fast-
tracked. A recent example is The Town and Country Planning (General Permitted 
Development) (Coronavirus) (Scotland) Amendment Order 2020. At its meeting on 
12 May 2020 the Delegated Powers and Law Reform Committee reported:-  
 
12. The Committee accepted that the breach of the 28 day requirement was 
necessary to respond to the current coronavirus pandemic. However, the 
Committee also noted that the Amendment Order applies more broadly than this, 
extending to any “event or situation which threatens serious damage to human 
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welfare in a place in the United Kingdom”. 

13.The Committee highlights to the lead committee that this instrument is wider in
scope than the coronavirus pandemic. The lead committee may wish to consider
whether an alternative approach may have been appropriate that would have
allowed for the full 28 day scrutiny period in relation to the extension of these
matters to non-coronavirus emergencies.”

The Committee does not doubt that in laying “urgent” or “emergency” SSIs to deal 
with consequences of the Covid-19 emergency, the Scottish Government is acting in 
good faith and in pursuit of what it considers to be the public interest. However, we 
caution the Scottish Government to avoid breaching the 28 day rule except in cases 
where satisfied that it is absolutely necessary to do so and only after carefully 
applying an internal quality control check to make sure the instrument is properly 
drafted and does not over-step the mark.   

Members accordingly agreed that it would be helpful to write to you passing on these 
views and requesting further clarification on the decision-making process you apply 
to determine whether an instrument needs to be fast-tracked. A copy of this letter is 
being sent to the Minister for Parliamentary Business.  

I look forward to hearing from you. 

Yours sincerely  

James Dornan MSP 
Convener of the Local Government and Communities Committee 


